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David Dewar, Associate Director & Head of Commercial and Contested 
Litigation at Winn Solicitors Limited

I joined Winn Solicitors in 2019 having previously specialised in Personal 
Injury matters since 1990; I am noted for my work with high value and 
complex personal injury actions. 

Previous testimonials appearing in the Legal 500 and Chambers and Partners 
describe me as:
“A tough litigator with meticulous attention to detail who provides sensible, 
down-to-earth and realistic advice … an outstanding lawyer … shrewd 
tactician with excellent judgement … a keen eye for detail and an ability to 
come up with innovative solutions.”

I am responsible for the Personal Injury department at Winns, comprising 55 
lawyers together with the Dispute Resolution Team which handle Commercial 
and Contested non-PI Litigation.  

When I am not at work, I am usually on the golf course or walking my border 
terrier.



CPR Part 35 Questions
Introduction

• Why Part 35 Questions appear to be more popular – TUI v Griffiths

• Consideration of the Expert’s role and the rules on pre-action conduct concerning 

the instruction of experts and whether it creates tension in the process

• Consideration of the rules and guidance applicable to Part 35 Questions

• Practical issues to consider when receiving Part 35 Questions

• Review of anonymised Part 35 Questions

• Dishonesty and Evidence in Personal Injury Claims



CPR Part 35 Questions
Part 35 Questions – why so popular in the last 12 months?

• 29 November 2023 - TUI UK Ltd (Respondent) v Griffiths (Appellant) 

• Press Summary: TUI UK Ltd v Griffiths

• Supreme Court affirms the general rule in civil cases that a party must challenge 
by cross-examination the evidence of any witness [including experts] of the 
opposing party on a material point which is claimed should not be accepted by 
the trial judge.  

• Provides 7 examples in which this requirement may be relaxed, one of which is 
where Part 35 questions are put to the expert witness and the expert witness 
fails to answer them satisfactorily.

https://www.supremecourt.uk/cases/docs/uksc-2021-0208-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2021-0208-press-summary.pdf


CPR Part 35 Questions
Why they have increased in number

• Sadly, it’s the lawyer's fault - Supreme Court did not modify CPR Part 35.6

• Key facts from TUI:

– TUI obtained its own expert evidence and elected not to disclose it

– Part 35 Questions had been asked and no suggestion the replies were 
inadequate

– The Part 35 Questions asked did not focus on the matters which TUI later 
criticised

– Supreme Court endorsed the use of ‘focused CPR Pt 35.6 questions’



CPR Part 35 Questions
Why they have increased in number

The real reason it is entirely the lawyer's fault

Current trend in frequency and format of Part 35 Questions appears to overlook a 
crucial part of the TUI judgment which appears on page 33, paragraph [81]:

It is important and consistent with the ethos of the CPR that there be a 
proportionate use of resources in the pursuit and defence of such claims. A 
defendant can ask focused CPR Pt 35.6 questions

Proportionate and focused questions remains at the core of the rules and guidance 
applicable to Part 35 Questions, and the Supreme Court in TUI did not alter that



CPR Part 35 Questions
Expert Evidence Generally

• To assist the Judge to make findings in the Judgment on facts or law

• Expert evidence presented to the court should be, and should be seen to be, the 
independent product of the expert, uninfluenced as to the form and content by 
the … of litigation (Lord Wilberforce in Whitehouse v Jordan [1981] 1 WLR 246, at 
paragraph 256)

• Expert witnesses should provide independent assistance to the court by way of 
an objective unbiased opinion in relation to matters within their expertise. They 
should never assume the role of the advocate; see also Garland J in Polivitte Ltd v 
Commercial Union Assurance Co plc [1987] 1 Lloyd's Rep 379, at paragraph 386

https://uk.westlaw.com/D-000-5802?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=d06670cb6b5b4fb693eb597c496fe699
https://uk.westlaw.com/D-100-7503?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=d06670cb6b5b4fb693eb597c496fe699
https://uk.westlaw.com/D-100-7503?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=d06670cb6b5b4fb693eb597c496fe699


CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

PRACTICE DIRECTION 35



CPR Part 35 Questions
Rules on pre-action conduct

Delegate Poll
Your Medico-legal reporting practice – are you instructed in:

– A.) Exclusively Road Traffic Accident matters

– B.) Mixed some Road Traffic Accident some non-RTA matters

– C.) Exclusively Clinical Negligence matters



CPR Part 35 Questions
Rules on pre-action conduct

Delegate Poll
When did you begin preparing Medico-legal reports?

– A.) Before 2013

– B.) After 2013

– C.) After 2021



CPR Part 35 Questions
Rules on pre-action conduct

Delegate Poll Answers
When did you begin preparing Medico-legal reports?

– A.) Before 2013 – Less restrictive Pre-action Protocols and litigation costs rules 

– B.) After 2013 - Jackson Reforms Implemented MoJ RTA Portal extended

– C.) After 2021 – Official Injury Claim (OIC), for managing low-value road traffic 
accident (RTA) claims, which launched in May 2021 – Whiplash Tariff 
Introduced



CPR Part 35 Questions
CPR – Pre-Action Protocols

On 26 April 1999 the Pre-Action Protocol for Personal Injury Claims along with the Civil 
Procedure Rules and it revolutionised Personal Injury claims procedure remains largely 
as originally drafted.  The reforms over the last 25 years have simply removed certain 
cases that originally proceeded under this protocol to their own bespoke protocols:  

– Road Accidents valued under £10,000 were first to go, 

– then Road Accidents valued between £10,000 – £25,000.

– Occupational Disease and Illness Claims

– Employers’ Liability and Public Liability Claims valued below £25,000

– Holiday Illness Claims such as TUI



CPR Part 35 Questions
CPR – Pre-Action Protocols

The Pre-Action Protocol for Personal Injury Claims works well and usually the Claimant 
will nominate the proposed medico legal experts, for agreement with the Defendant’s 
Representative.

• There is no restriction the number of experts or expertise that must be used or in 
which order

• The expert is invariably instructed with a complete set of medical records

• There is no template report to be used 

• No set or fixed fees



CPR Part 35 Questions
CPR – Pre-Action Protocols

• Pre-Action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents 
from 31 July 2013 – Injury Element of Claim exceeds £5,000 – Para 7.5: 

In most claims with a value of no more than £10,000, it is expected that the medical expert 
will not need to see any medical records

• Pre-Action Protocol for Personal Injury Claims below the Small Claims Limit in 
Road Traffic Accidents (“The RTA Small Claims Protocol”) comes into force 31 May 
2021 – Para 7.10(1):

In a claim made under this Protocol, it is expected that the medical expert will not need to 
see any medical records. Any review of medical records must be justified within the report. 



CPR Part 35 Questions
‘Tariff’ Whiplash Injury Regulations 2021



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll
• How many times have you requested sight of the Claimant’s medical records to 

complete your opinion after a MedCo 1st report examination?

– A.) Never

– B.) Once

– C.) More than once but less than five

– D.) More than five times



CPR Part 35 Questions
CPR – Pre-Action Protocols

• The Aim of the Pre-Action Protocols is to deal with the cases justly and at 
proportionate cost.

• The prohibition against reviewing medical records is proportionality driven, if 
they are not required in most cases so avoid the associated costs.  The £50 
records fee no longer applies but Agency fees of circa £30 can still be recovered.

• Part 35 Questions are seldom raised in MoJ Portal or OIC Portal cases 

• Majority of Part 35 Questions are largely based on inconsistencies between the 
history provided by the claimant revealed by the medical records



CPR Part 35 Questions
CPR – Pre-Action Protocols

Does the absence of a medical records review create the tension in the process 
resulting in disproportionate Part 35 Questions?

• Generally, a small proportion of whiplash claims cases involve:

– A.) an exacerbation or aggravation of pre-existing symptoms, or;

– B.) an acceleration of pre-existing injuries /degenerative conditions

• The first category usually it’s the claimant’s failure to recall/provide an accurate 
history, that creates the ‘tension’ not the absence of records

• The second category usually have a 2nd report with a records review and usually 
it’s the claimant’s failure to provide an accurate history creating the ‘tension’



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll
• Would a prior whiplash injury (lasting less than 6 months) from which the 

claimant has made a complete recovery, and is asymptomatic at the time of the 
index accident alter your opinion as to the cause and expected duration of the 
symptoms now complained of?

– A.) Not likely to alter

– B.) Highly likely to alter



CPR Part 35 Questions
CPR – Pre-Action Protocols – Not at Fault

• It is not an issue arising with MedCo process per se.  However, a disproportionate 
response for the few where:

– Claimant provides an inaccurate but not dishonest history

– Claimant’s lawyers working within the Protocol do not have the medical 
records, to potentially identify an inaccurate history

– Claimant has no opportunity to offer a reasonable explanation before the 
report is disclosed

– Genuinely dishonest claims are a tiny proportion of total claims

• The greatest tension thereafter is the assumption any discrepancy arises from a 
Claimant’s dishonest intent to mislead



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule 35.6—(1) A party may put written questions about an expert’s report (which 
must be proportionate).

Rule 35.6—(2)(c) must be for the purpose only of clarification of the report, unless 
in any case—

 (i) the court gives permission; or

 (ii) the other party agrees.



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule 35.6—(1) A party may put written questions about an expert’s report (which 
must be proportionate).

Rule 35.6—(2)(c) must be for the purpose only of clarification of the report, unless 
in any case—

 (i) the court gives permission; or

 (ii) the other party agrees.



CPR Part 35 Questions
Specific rules and guidance

Clarification – Defining the undefined 

Rule 35.6—(2)(c) must be for the purpose only of clarification of the report …



CPR Part 35 Questions
Specific rules and guidance

Clarification – is not defined by the CJC Guidance, Rules or Practice Directions

The Notes in Paragraph 35.6.1 of the ‘White Book’:



CPR Part 35 Questions
Specific rules and guidance

Dictionary definition of “clarification”:
 “an explanation or more details that make something clear 

or easier to understand.”

Logic would suggest that clarification cannot relate to matters 
that are not already part of the Expert’s report.

TUI – Unfocused Questions are those that are not only for clarification



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule ‘35.6—(2)(c) must be for the purpose only of clarification of the report, unless 
in any case

 (i) the court gives permission;’

If they go beyond seeking clarification of the report 

permission is required from the court to ask it.



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule ‘35.6—(2)(c) must be for the purpose only of clarification of the report, unless 
in any case

 (ii) the other party agrees.’

If the Solicitors commissioning the report simply send 
you the opposing party’s questions – you can safely 
assume they agree.



CPR Part 35 Questions
Specific rules and guidance

Mutch –v- Allen – questions allowed that went beyond clarification 

Object to the Question - not the answer

• Claimant did not object and asked Expert to Reply

• Claimant’s solicitor omitted material facts from the instructions, which 
was the primary issue to be determined at trial

• Defendant was not given permission to obtain their own expert evidence

• The questions were reasonable and proportionate, and probably would 
have been unnecessary but for the defective instructions

https://www.bailii.org/ew/cases/EWHC/QB/2019/2623.html


CPR Part 35 Questions
Specific rules and guidance

Wilson -v- Al-Khader – expression of additional opinions 

“These [questions] called for not clarification but the expression of 
additional opinions and they are not, in my judgment, clarification 
questions within the meaning of Part 35.6”

The Judgment in Wilson goes on to further clarify that it is irrelevant that 
the question may be expressed “for the purposes of clarification” when in 
fact it exceeds the boundaries of actual “clarification” the rules “constrain 
the Defendant to asking questions only for the purposes of clarification”. 



CPR Part 35 Questions
Specific rules and guidance

Mustard -v- Flower – Agreement or Court’s Permission

“it is clear from the rule itself that such questions may, in a proper case, be 
put by agreement or with the Court’s permission”

“[The questions] were based on statements by the Claimant, the reliability 
of which was likely to be tested at Trial, so were premature”. At Paragraph 
33 he continues “[the questions] quite impermissibly placed a burden on the 
Experts to decide what were and were not proper questions.”



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule ‘35.6 (1) questions about an expert’s report … must be proportionate’

What does proportionate mean? If it is an RTA on the Fast-Track proportionate is:

• Maximum cost permitted under Rule ‘45.19 (2A)(e) answer to questions under 

Part 35: £80.’

Can they be done for £80?

(If it cannot be done for £80 probably not proportionate)



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule ‘35.6 (1) questions about an expert’s report … must be proportionate’

What does proportionate mean in all other cases?

No rule or guidance for other cases (except small claims)

(Instructions to my team: a fee approaching 50% of the initial cost probably not 

proportionate, but it depends upon the case and expert’s discipline)



CPR Part 35 Questions
Specific rules and guidance

Civil Procedure Rules Part 35 - EXPERTS AND ASSESSORS

Rule ‘35.6 (1) questions about an expert’s report … must be proportionate’

What does proportionate mean in all small claims?

CPR 27 PD 27A 7(3)(2) - Limited to a sum not exceeding £750 (excluding VAT) for 

each expert. Which includes earlier report(s) + Part 35 Reply fee 



CPR Part 35 Questions
Specific rules and guidance - Who pays?

The Solicitor commissioning the report (not the party asking the questions) 

Civil Procedure Rules Part 35 Practice Direction 6.2 states: "The party or parties 
instructing the expert must pay any fees charged by that expert for answering questions 
put under rule 35.6 …” .



CPR Part 35 Questions
Specific rules and guidance - Instructions

Requests for a copy of your instructions – You should not 
disclose unless you are satisfied permission has been granted

CPR 35.10(4) the Court will not order disclosure of the 
instructions, including any specific document which forms part 
of the instructions to the Expert unless it is satisfied that there 
are reasonable grounds to consider the statement of 
instructions given with the Expert’s Report to be inaccurate or 
incomplete.



CPR Part 35 Questions
Practical Guidance

• Confirm and agree your fee as soon as you can (Especially via direct instruction)

• If you will face difficultly replying within the deadline:

– Let the solicitors know as soon as you can

– Confirm when you can reply 

– What you need to complete your reply 

• Don’t leave it until the deadline:

– Solicitor / Claimant may be struck out

– Applications for more time are more likely to succeed if made before deadline 
has expired

 



CPR Part 35 Questions
Practical Guidance – Overriding Duty to the Court

• You are instructed not to answer some questions, but consider you should:

Your CPR 35.3 duty requires you to answer it



CPR Part 35 Questions
Practical Guidance – Overriding Duty to the Court

• Suggested Response:

Having regard to my CPR 35.3 
overriding duty to the court 
[insert answer]



CPR Part 35 Questions
Practical Guidance

Dealing with a request for copy of your instructions

Question: Please provide the letter of your instruction and any subsequent 

letters the Claimant or his solicitors sent you:

I am aware the Defendant requires permission to receive a copy pursuant to 

CPR 35.10(4).  I invite the solicitors for the claimant to provide this to the 

solicitors for the Defendant, in the event the relevant permission has been 

given by the Court.



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would you provide a copy of your letter of instruction?



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll
• Would you provide a copy of your letter of instruction?

– A.) Yes

– B.) No



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Would you provide a copy of your letter of instruction?

– B.) No 

Suggested Reply:

I am aware the Defendant requires permission to receive a copy pursuant to CPR 
35.10(4).  I invite the solicitors for the claimant to provide this to the solicitors for 
the Defendant, in the event the relevant permission has been given by the Court.



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll
• Upon what basis would / could you decline to answer?

– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

Not for the purpose only of clarification of the report

Mustard -v- Flower
“[The questions] were based on statements by the Claimant, the reliability 

of which was likely to be tested at Trial, so were premature”. At Paragraph 

33 he continues “[the questions] quite impermissibly placed a burden on the 

Experts to decide what were and were not proper questions.”



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll 

Also Correct Answer
– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Expert’s answer:



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll
• Upon what basis would / could you decline to answer?

– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

Not for the purpose only of clarification of the report

Mustard -v- Flower
“[The questions] were based on statements by the Claimant, the reliability 

of which was likely to be tested at Trial, so were premature”. At Paragraph 

33 he continues “[the questions] quite impermissibly placed a burden on the 

Experts to decide what were and were not proper questions.”



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Expert’s answer:

This is an excellent response to a silly question! 

It is for the judge to decide whether the information inaccurate

It would be incompatible with the CPR 35.3 overriding duty to the court 

to knowingly provide expert opinion based upon inconsistent/inaccurate 

information, without a caveat noting any such concerns.

Alternatively stating that upon clarification of the inconsistent/inaccurate 

information you may wish to revise your view (PD 35, Para 2.5)



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

PRACTICE DIRECTION 35



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

• There are 44 questions in total

• 10 pages of A4

• Copies of the medical records (which includes those 
that have already been considered)

• Another Expert’s Report

• Addendum Letter from presumably the other 
Expert’s

CPR Part 35 Questions
Next Example



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Would / could you decline to answer?



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll
• Upon what basis would / could you decline to answer?

– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

– A.) Not proportionate

– B.) Not for the purpose only of clarification of the report

– C.) Both A. & B. above

– D.) I would answer my CPR 35.3 overriding duty to the court applies



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

Not proportionate & Not for the purpose only of clarification of the report

Notes at Paragraph 35.6.1 of the White Book 

‘…questions should not be used to require an expert to carry out new 

investigations or tests, to expand significantly on his/her report, or to 

conduct a form of cross-examination by post…unless the court gives 

express permission.’



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

Not proportionate & Not for the purpose only of clarification of the report

Wilson -v- Al-Khader 

“These [questions] called for not clarification but the expression of 

additional opinions and they are not, in my judgment, clarification questions 

within the meaning of Part 35.6”



CPR Part 35 Questions
CPR – Pre-Action Protocols

Delegate Poll Correct Answer
• Upon what basis could you decline to answer?

Not proportionate & Not for the purpose only of clarification of the report

Mustard -v- Flower
Master Davidson in his Judgment in Mustard refers to the fact that the original 
rule did not include the requirement for questions to be proportionate and that 
was added sometime later particularly due to Solicitors “serving lengthy, complex 
sets of questions that were, in reality, a form of cross-examination”.  



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Proportionality in the example

• There are 44 questions in total

• If Rule CPR 45.19 (2A)(e) applies £80 + VAT.

• Equivalent to £1.81 + VAT for each question



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

Proportionality in the example



CPR Part 35 
Questions
Review of 
anonymised 
Part 35 
Questions

A Recent Success



Dishonesty and Evidence in Personal Injury Claims

• Very few are dishonest – AVIVA own Fraud Article proves this

• Most are poor historians or lack sufficient awareness of the adversarial process

• Honest mistakes are usually the explanation

If you hear hooves – don’t assume zebras

• Forensic Expert Engineers in RTA’s – Opinion verses Fact

• Despite the thrust of the questions such as the ones we have looked at it is 
usually a simple issue for the judge:

– Do I believe the claimant was injured? 



Dishonesty and Evidence in Personal Injury Claims

• Witnesses are generally unreliable at being able to accurately recall speed and 
distance

 



Dishonesty and Evidence in Personal Injury Claims

• Minimal Damage 

Fiat 500 Front Impact at 6 MPH

Ford S-Max - Rear impact

https://www.youtube.com/watch?v=eC5ZnHI4zb4
https://www.youtube.com/watch?v=kr2iok-DvxI


Thank you!
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