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Civil Procedure Rules
CPR 35.3 [Appendix 1 - White Book Rule 35.3]:
It is the duty of experts to help the court on matters within their expertise, which overrides
any obligation to the person from whom experts have received instructions or by whom they
are paid. Whilst the instructions may request the Expert not to answer some or all of the
guestions, the Expert may elect to answer them if they consider doing so falls within their
overriding duty to help the court.

CPR 35.6(1)-(2) [Appendix 2 - White Book Rule 35.6] Questions must be:
e Proportionate
e May be put once only
e Forthe sole purpose of clarification of the report

UNLESS:
1. the Instructing Party agrees, or
2. the court gives permission.

CPR 35.10(4) [Appendix 3 - White Book Rule 35.10]:

The Court will not order disclosure of the instructions, including any specific document which
forms part of the instructions to the Expert unless it is satisfied that there are reasonable
grounds to consider the statement of instructions given with the Expert’s Report to be
inaccurate or incomplete.

CPR 35.14 [Appendix 4 - White Book Rule 35.14]:

The Expert may request directions from the court to assist them in carrying out their
functions. CPR 35.14(2) and Paragraphs 28 — 29 of the CJC Guidance for the instruction of
experts in civil claims [Appendix 5] detail the procedure to be followed.

What is Proportionate?

Whiplash injury
the maximum fee is £80.00 (excluding VAT) - CPR 45.19(2A)(e) [Appendix 6].

Small-Claims Track

Limited to a sum not exceeding £750 (excluding VAT) for each expert. Which includes earlier
report(s) + Part 35 Reply fee - CPR 27 PD 27A 7(3)(2) [Appendix 7] & CJC Guidance for the
instruction of experts in civil claims, para 17K [Appendix 8]

Other Cases — no guidance within the rules. In practice Proportionality is not your concern. It
is recommended best practice that you seek to agree the fee with the Solicitor commissioning
the report (not the party asking the questions).

Who pays for the Part 35 Replies?

The Solicitor commissioning the report (not the party asking the questions) — CPR 35 PD 35
6.2 [Appendix 7.1] if the amount will exceed the prescribed fee, it is recommended that you
agree your fee.



What is “Clarification”?

The interpretation and definitions section for Part 35 are set out in CPR35.2(1). Unhelpfully,
it only defines an ‘Expert’ and a Single Joint Expert’ and ‘Clarification’ is not defined by the
CJC Guidance, Rules or Practice Direction.

The Notes in Paragraph 35.6.1 of the ‘White Book’, page 1131 [Appendix 2] provide some
guidance:

‘The meaning of “clarification” is not explained in the rule or Practice Direction.
However, it would seem that questions should not be used to require an expert to carry
out new investigations or tests, to expand significantly on his/her report, or to conduct
a form of cross-examination by post, including on the expert’s credibility unless the
court gives express permission.’

The Cambridge English Dictionary definition of “clarification”:
“an explanation or more details that make something clear or easier to understand.”

Logic would suggest that clarification cannot relate to matters that are not already part of the
Expert’s report.

Case Law on Clarification:

e [tisirrelevant that the question may be expressed “for the purposes of clarification”
when in fact it exceeds the boundaries of actual “clarification” [Wilson -v- Al-Khader
— Appendix 9]

e “[Questions calling] for ... clarification but the expression of additional opinions” are
not “clarification questions within the meaning of Part 35.6” [Wilson -v- Al-Khader —

Appendix 9]

Case Law on Proportionality:

e CPR Part 35.6 was amended to add proportionality because Solicitors were “serving
lengthy, complex sets of questions that were, in reality, a form of cross-examination”
[Mustard -v- Flower at Paragraph 35 — Appendix 10]

Questions Received Directly from Opposing Solicitors

This is now a feature of the ‘Damages Claims Pilot’ - MoJ’s online court platform issues a
standard order that requires the opposing party to send Part 35 Questions Directly to the
Expert and a copy to the Solicitors commissioning the report. It is, or will not be, unusual or
irregular to receive Part 35 Questions from lawyers other than the Solicitors commissioning
the report.

It is, however, advisable that you seek instructions to agree your fee before you respond with
the Solicitor commissioning the report (not the party asking the questions) — CPR 35 PD 35
6.2 [Appendix 7.1] if the amount will exceed the prescribed fee.



Part 35 Reply Checklist

Have you been provided with a copy of the Court Order? Do you need it (or anything
else) to respond?

a. Isit a Fixed Fee Matter (Whiplash injury or Non-Whiplash allocated to the
Small-Claims Track)?
Can you complete the Reply for the Fixed Fee?
If you are unsure check with the Agency/Solicitors commissioning the report

Agree your fee for providing the Reply / Explain why you cannot complete the Reply
for the Fixed Fee, and the amount sought.

Can you complete the Reply within the deadline provided within the instructions or
Order? If not — inform the instructing solicitor immediately with details of the time
required and why.

Do you have instructions from the Solicitors commissioning the report — do they object
or expressly instruct you to answer the Questions?

Is the Question “for the purposes of clarification” or does it exceed the boundaries of
actual “clarification”?

a. Does the Court Order give permission to ask/answer a question that exceeds
the boundaries of actual “clarification”?

b. Do the Solicitors commissioning the report, object?

If you have no specific instructions from the Solicitors commissioning the report —
answer the questions as you deem appropriate. [See point below if the Question(s)
include a request for a copy of your instructions]

If you are unable to answer — consider seeking instructions from the Solicitors
commissioning the report. In the alternative, consider if you should make a request
to the court for directions?

For procedural steps to follow when seeking Directions from the Court see CPR 35.14(2)
[Appendix 4] and Paragraphs 28 — 29 of the CJC Guidance for the instruction of experts

in civil claims [Appendix 5].

Does the Question request a copy of instructions and if it does, is there a Court Order
giving permission to disclose a copy of the instructions?

In the event of ambiguity consider a Reply suggesting the Solicitors commissioning the
report provide a copy of the instructions, if the court has provided the appropriate
permission to disclose a copy of the instructions.



APPENDICES

Appendix 1 — White Book Rule 35.3 with Notes

Parr 35 ExPeRTs aND ASSESSORS

) evidence of foreign law; see more particularly [935.5].
He concluded at [94]:
there is not an automatic cut off of what is expent evidence when that expent evidence
becomes or can be analysed as evidence of fact. Even in a case where an expent’s evidence is,
omn a close analysis or otherwise, evidence of fact, that does not necessarily prevent it from be-
ing evidence which is capable of being given by an expert as such, or from CPR 35 applying
to it. It s desirable for the efficient and proportionate adminisration of justice that such
evidence of fact which is given by an expert as such should be controfled by the count and
that CPR 35 should be construed as permitting such comrol accordingly.

Experts—overriding duty to the court

35.3—(1) It is the duty of experts to help the court on matters within their 35.3
expertise.

(2} This duty overrides any obligation to the person from whom experts
have received instructions or by whom they are paid.

Rule 35.3: Effect of rule
This rule makes it crystal clear that the duty of an expert (as defined in r.35.2) 1o the court over- 35.3.1

rides any obligation which they may owe to their lay or professional client. However, in Kennedy v

Cordia {Services) LLP [2016] UKSC 6 at [57], the Supreme Court stressed the crucial role which the

mstructing party’s legal team must play in, amongst other things, ensuring that an ecpert s aware

of the their duties:
It falls in the first instance to counsel and solicitors who propose to adduce the evidence of a
skilled witness to assess whether the proposed witness has the necessary expertise and whether
his or her evidence is otherwise admissible. It is also their role to make sure that the proposed
witness is aware of the duties mmposed on an expert witness. The legal team also should
disclose to the expert all of the relevam Factual material which they intend should contribute
to the expert’s evidence in addition to his or her own pre-existing knowledge. That should
include not only material which supports their client’s case but also material, of which they
are aware, that points in the other direction |...] The skilled witness should take into account
and disclose in the written report the relevant factual evidence so provided.

Duties and responsibilities of experts

It is of paramount imporance that an expen is familiar with the duties and responsibilities 35.3.2

imposed on them at common law and under the applicable procedural rules; see B v Pabon [20018]

EWCA Crim 420; [2018] Lloyd’s Rep. F.CC. 258 (CACD), where it was noted, in crimimal proceed-

ings and hence in resped of the comparable duty in Criminal Procedure Rules 192 to that m

CPR r35.1, that a failure to do so can undermine the integrity of the judicial process and render

the expert liable to sanctions. The case law as to the duties and responsibilities of expents, in rela-

tion to the court and to the party was considered by Cresswell | in National Justice Comprania Naviera

SA v Prudential Assurance Co Lid (The “lharian Reefer™) [1%55] 2 Lloyd’s Rep. 68 (Comm Ct). His

Lordship said (at 81-82) that they included the Following:

1. Expen evidence presented to the court should be, and should be seen to be, the independ-
ent product of the expert uninfluenced as to the form or content by the exigenoies of
Intigation { Whitshowse v Jordan [1981] 1 W.L.R. 246, HL, at 256, per Lord Wilberforee).

2. An expert witness should provide independent assistance to the court by way of objective
unbiased opinion in relation to matters within their expertise (see Polivitte Ltd v Commercial
Union Assurance Co Mle [1987] 1 Lloyd’s Rep. 379 at 386, per Garland |, and Re J [1991]
F.C.R. 193, per Cazalet ]. An expert witness in the High Court should never assume the
role of an advocate.

3. An expert witness should state the fads or assumptions on which their opinion is based.
They should not cmit to consider matenial facs which could detract from their concluded
opinion (fe [, above).

4. An expert witness should make it clear when a particular question or issue falls outside

their expertise.

If an expert’s opinion is not properly rescarched because they consider that insufTicient

data are available then this must be stated with an indication that the opinion is no more

than a provisional one (Re ], above). In cases where an expent witness who has prepared a

report could not assert that the repont contained the truth, the whele truth and nothing

but the truth without some qualification that qualification should be sated in the report

(Derty & Ca Ltd v Weldon (Na.9), The Times, % November 1990, CA, per Staughton L]

6. If, after exchange of reponts, an expent witness changes their view on the material having
read the other side's expent report or for any other reason, such change of view should be
communicated (through legal representative) to the other side withowt delay and when ap-
propriate to the court.

[52)

! Amended by the Civil Procedure (Amendment) Rules 2000 (31 2009/ 2092),
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Appendix 2 — White Book Rule 35.6 with Notes

35.5.6

35.5.7

35.6.1

Section A CwviL Procepure Rules 1998

expert in whom he had lost confidence. He was granted permission to rely on the third expert’s
evidence on condition of disclosure of the [irst expent’s repont (the second expert’s report having
already been disclosed).

In Vilea v Xetrata Led [2017] EWHC 1582 (QB): [2017] B.L.R. 460 [;)j!-L!;D]. a damages claim for
personal injury allegedly sustained at a demonstration in Peru in 2012, the panties agreed that the
court would need at trial expent evidence on Peruvian law, and each party should instruc their
own expert. The defendamt’s expert had to withdraw because of ill health. The claimant submitted
that the court should allow a change of expert only on condition that the instrucions, materials
and any draflt of the defendant’s expent’s repont was disclosed, but the judge (who was to be the
trial judge) disagreed as this was not a case of expent shopping, there was no suspicion of abuse of
process by the defendant, and the documents would be a distraction and a hindrance at trial.

Usa of plans, photographs and models as evidence

Where evidence of this type forms part of expert evidence but s not comained mn the expert’s
report, the party proposing to adduce such evidence must give notice to the other party when serv-
myg the expent's report (r33_ 6061}

Witness summonses

[hificulties 1o securing the presence of an expert witness at trial, cloding where the expert =
double-booked with other court work, can sometimes be overcome by cooperation between trnial
centres a diary manager or designated civil judge level. It may, however, be necessary to require an
expert witness to attend court to give evidenice or produce documents by a “witness summons” (see
prvisions in Pt 34 (Depositions and court attendance by witnesses)). Expert witnesses often do not
realise that service of a witness summons is not a hostile act bt only a “prior booking system™ to
ensure that over-committed experts give evidence i court in one case rather than another.

The court has the power to compel the attendance of an expert witness. In exercising that power,
the court will have regard to (i) the count is entitled to every witnesss evidencoe, whether of fact or
opimion; (i) the expert’s conneaion with the case; (i) their willingness to attend; (iv) whether they
might have other importam work which might be disrupted by attendance and (v) whether another
expert of equal ra]i!:rc s available: Socisty of Lloyds v Clemenston (Ne.2) [1996] C.L.C. 1205, CA.
Save in exceptional circumstances, a witness summons to compel attendance a tral cannot be used
to get round a party’s obligation to pay the expert: Broun v Bmnett (Witness Summons), The Times, 2
MNovember 2000, Ch IM. See further Pt 34 (Witnesses, depositions and evidence for foreign courts).

Wrltten questlons to experis!
35.6—(1) A party may put written questions about an expert’s report (which
must be proportionate) to—
la) an expert instructed by another party; or
(b} a single joint expert appointed under rule 35.7.
(2) Written questions under paragraph (1)—
(a)  may bhe put once only;
(h) must be put within 28 days of service of the expert’s report; and
(¢} must be for the purpose only of clarification of the report, unless
in any case—
(i) the court gives permission: or
(i) the other party agrees.
(3) An expert’s answers to questions put in accordance with paragraph (1)
shall be treated as part of the expert’s report.
4) Where—
(a) a party has put a written question to an expert instructed |:|err
another party: and
ih) the expert does not answer that question,
the court may make one or both of the fnllowing orders in relation to the
party who instructed the expert—
(i) that the party may not rely on the evidence of that expert;
or
(i) that the party may not recover the fees and expenses of that
E'K.P-El:'t from any other part}r.

Rule 35.6: Effect of rule

Under r.55.6 a party may put to an expent instructed by another party written questions about
his/her report in accordance with the terms of the rule. The answers form part of the repornt
(r.A35.6051). Where an expert does not answer a question put, r.35.604) comes into play.

! Amended by the Civil Procedure (Amendment) Bules 20089 (ST 2009 2082).

1144



ParT 35 ExFERTS AND ASSESSORS

This is a uselul provision. It enables a party to obtain darilication of a report prepared by an
expert instructed by their opponent. In a given case, were it not possible 1o achieve such clarifica-
tion of a report, the count, for that reason alone, may feel ubligl:ci to direct that the expert witness
should testify at trial. The meaninl;; of “clarification” is not explained in the rule or Practice
Direction. However, it would seem that questions should not be used to require an expert to carry
out mew investigations or tests, to expand significantly on his“her report, or to conduct a form of
cross-examination by post, including on the expert’s credibility unless the court gives express
permission. In Mutch v Allen [2001] EWCA Civ 76; [2001] CP Rep. 77, CA, the Court of Appeal
stressed the usefulness of the abilit}' to pumt written questions to an expert in ﬂiabling a party to
obtain clarification of a repont prepared by an expent instructed by the other side or to arrange for
a pomt not cowered in the report, but within the expent's expertise, to be dealt with, The import ance
of putting appropriate and sufficient written gquestions to an opponent’s expert in order to give
them an opportunity to answer criticisms of their report (and the potential consequences of Failing
to do sof, was put imo sharp foous in Grifiths o TUT UK Led [2023] UKSC 48, Written questions
may be put once only (withowut the count’s permission) and must be put within 28 days of receipt of
the expert’s report. Questions must also be proportionate. Practice Direction 35 para.6.l (see
para.35P0.1) states that, where a party sends a written question or questions direct to an expert, a
copy of the questions should, at the same time, be sent to the other party or parties.

Ome approach to dealing with excessive or onerous gquestions is for the expert to exercise their
right to ask the court for directions (see ©.55.14 below).

An omission from this rule is the time-scale within which an expent should reply to written
questions. Parties should inwite the court to include a suitable timescale in directions. In most
ciroumstances 28 days would be reasonable.

Court's power to direct that evidence Is to be glven by a single Joint
expert!
35.7=(1) Where iwo or more parties wish to submit expert evidence on a
particular issue, the court may direct that the evidence on that issue is to be
given by a single joint expert.
(2) Where the parties who wish to submit the evidence (“the relevant par-
ties”) cannot agree who should be the single joint expert, the court may—
{a) select the expert from a list prepared or identified by the relevant
parties: or
(b} direct that the expert be selected in such other manner as the
court may direct.

Rule 35.7: Effect of rule

Where partics wish to adduce expert evidence on a panticular issue, r-35.7 empowers the count to
direct that such evidence is o be Fi\-tn by a single jomt expert. Such a direction can be made on
the application of a panty, or of the courts own inttiative (see rei.1 and 3.3). Such a course may
significantly reduce delay, costs and the length of tral, and may reduce the scope for the perpetu-
ation of “polarised” expent opinions: please see, in this regand, Cotter ['s oriticism of parties” “very
marked aversion” to the use of single joint care experts in dinical neghgence or higher value
personal injury claims “despite the fact there is often no principled reason against such an
mnstruction”™: Muyepa v Ministry of Defence |2022] EWHC 2648 (KB) a [288].

This discretionary power may be exercised at any time. In order to further the overnding objec
tive, see MP v Mid Kent Area Healtheare NHS Trust [2001] EWCA Civ 1705%; [2002] 1 WLE. 210,
A at [14]. It will more usually be capable of being exercised where it appears to the court, on the
information then available, that the issue falls within a substantially established area of knowledge
and where it is not necessary for the court to sample a range of opinion or where the issue is
uncom roversial.

Care should be taken to ensure that a direction that evidence be given by a single joint expert is
not given prematurely. In § v Bimingham HA (Wo. 1) 2001 Lloyd's Rep. Med. 582 ((QQBD) such an
order was given prior to the defence being served ie, at a time when it was not clear what the
nature of the issues to be determined were likely to be, and was set aside on appeal. In Yearsley v
Mid Cheshire Hospitals NHS Trust [2016] EWHC 1841 (QB), a clinical negligence claim pleaded at
around £500,000, Whipple | held that @ would not be appropriate to direct that a single joimnt
expert opine as to whether or not the daimant had dementia, as, amongst other things, this was an
issue which could potentially go to the heart of the case, being relevant to the question of capacity
and of serious mmportance to gquantum. Rather, the paries were given permission to addoce
evidence from their own experts (| T1-15].

The mam difficulty with this rule is where the courn becomes imvolved in the dispute at a late
stage and where, as a result, the panties have already needed, or chosen, to obtain advice from an

I Amended I:I? the Cwil Procedure {Amendment) Bules 2009 (81 90097 209:2),
1145
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Appendix 3 — White Book Rule 35.10 with Notes

[ParT 35 EXPERTS AND ASSESSORS

fiths will apply equally to the evidence of single joint experts and are discussed, eg in para.35.0.3
above.

In Tucker v Watf [2005] EWCA Civ 1420, CA, a tnal judge was held on appeal not to have erred
in reaching a conclusion based upon the claimant’s evidence when the defendamt had resisted the
calling of a joint expert to be cross-examined who had taken a different view on causation in his
written report to the clammant’s evidence (| 56]-] 28] ).

In HJ (A Child) v Burton Hospitals NHS Foundation Trust [2018] EWHC 1227 ((B) a birth injury
clinical neghgence cam, the defendant on appeal contended that the Recorder wrongly accepted
the evidence of the daimant’s cooupational therapst (“OT7) 1o relation to aspects of the claimant’s
care meeds where it was m confhot with that of the jomtly mstroded orthopaedic surgeon “who
enjoved primacy”. The High Court disagreed because it was clear the Recorder had the orthopaedic
evidence well to the forefront of os mind, the parties had not put the OT's report to the surgeon
or called him to give oral evidence so the Recorder had to work with the evidence before ham, had
done so commendably, and the OT had hands-on experience of assessing care and equipment
needs while the surgeon did mot.

Power of court to direct a party to provide Information?
35.9 Where a party has access to information which is not reasonably 35.9
available to another party, the court may direct the party who has access o
the information to—
(a) prepare and file a document recording the information: and
(b) serve a copy of that document on the other party.

Rule 35.9: Effect of rule

This rule is a particular application of the overriding objective’s aim of securing equality of 35.9.1
arms (see r.].][E]ga]]. It does not provide the means to obtain access to a party’s expert report. It
simply provides the means to obtain information, which is presumably derived from a source of
expertise accessible to the other panty. Practice Direction 35 para.d (see para.36P1.4) states that
where the court makes an order under this rule, the document to be prepared recording the
information should set out sufficient details of any fads, tests or experiments which underlie any
part of the nformation to enable an assessment and understanding of the significance of the
information to e made or obtained.

This rule, which does not appear to be relied upon very often, would seem to apply most readily
to situations where one party has researched and developed a technical process over a long period
of time and 15 therefore possessed with particular information and expertise in that area. It might
thus be reasonable for the cournt to require that pany to share information as to those matters
which might reasonably assist the opposing panty’s expent without the necessity of time-consuming
and expensive research before they can form a view. Any direction under r35.9 would have to take
into account such matters as commercial confidentiality in the use of such information in connec
tion with the proceedings. [t is hard to conceive of ciroumstances whereby such information could
be sought by a party belore proceedings have commenced. There seems to be no basis upon which
a court could order an examination, experiment or tests on the matter in issue before preparing
and [iling the document recording the information. An applic@tion on notice in writing would be
made to the count stating what order the appliant 15 seeking and the reasons relied upon by the
applicant. Such an application may be supported by evidence [rom the applicant’s expert setting
out their particular difficulties in the absence of such information and the advantage that such
information would have as to the just and expedntions resclution of the case. On the face of
there is nothing to prevent a court of its own motion making such an order under this rule, if @
was satislied upon evidence before it that it was necessary to make such an onder to enable the
court to deal with the @se justly, considering s objectives of ensuring so far as 15 practical that the
parties are on equal footing, expense could be saved and that the matter could be dealt with

ex peditiously.

Contents of reportz

35.10—(1) An expert’s report must comply with the requirements set out in 35.10
Practice Direction 35.

(2) At the end of an expert’s report there must be a statement that the
expert understands and has complied with their duty to the court.

(3) The expert’s report must state the substance of all material instruc-
tions, whether writien or oral, on the basis of which the report was written.

! Amended h_'.-' the Cwil Procedure (Amendment) Bules 20090 (S 20097 20492),
# Amended by the Civil Procedure (Amendment) Rules 2009 (81 2009/2092) and the Civil
Procedure (Amendment No 2} Bules 2009 (51 200497 33940).

1149



35.10.1

35.10.2

35.10.3

Secmion A Civie Proceoure Rules 1998

(4) The instructions referred to in paragraph (3) shall not be privileged(GL)
against disclosure but the court will not, in relation to those instructions—
(a) order disclosure of any specific document; or
ih) permit any questioning in court, other than b}' the pariy who
instructed the expert,
unless it is satisfied that there are reasonable grounds to consider the state-
ment of instructions given under paragraph (3) to be inaccurate or incomplete.

Rule 35.10: Effect of rule

Am expert’s report does not serve the same purpose as a statement of case. Its funcion ~is to
provide npininn evidence, aﬁrc:mg or d1sagn:cmg with alle 1 ns which are contained in the
claiman'ts rase” and not to advance a party’s case, see Pacific dences of California, Inc v Ogford
Nanopore Technologies Lid [2018] EWHC 806 (Ch), Ch I at | 16]. An expert’s report must comply
with the provisions of this rule and the requirements set out in the relevant pracice direction (see
para 35PI.1). The purpose of the requirement in r.35.1002) is o remind the expert preparing a
report that their duty to “help the count™ overrides any obligation to the person from whom they
have received instructions or by whom they are paid (r35.502)). Full compliance with this duty
would include ensuring that the report includes everything which the expert regards as being
relevant to the opinion which they have expressed, and that any matter which would affect the
va“tlit}' of that opimion has been drawn to the attention of the court. This 15 not withowt controversy
however, as experts sometimes step outside their area of expertise and include in their report s mat-
ters which they may regard as being relevant to their opinion evidence but which the parties (and
the court) do not and which, on occasions, may even be prejudicial to the instrudting parties’
positions.

An expert's report which is to be adduced in evidence should carry a statement of truth (see
Practice Dhrection 35 (Experts and Assessors), para. 3.3 (see para 365P001)) (see also Pr 22 (State-
ments of Truthl).

Form and content of expert’s report

Practice Direction 55 para.S.1 states that an expert’s report should be addressed to the cournt and
naot to the party from whom the expert has recetved their ingructions. The report must deal with
the matters itemised in para 3.2 of that Practice Direction. In addition, by para. 3. 2(9)(b), # should
comply with the guidance in Guidance for the Instruction of Experts in Civil Claims 2014 (see
para.35EG.1).

In Oidham MBC v GW [2007] EWHC 156 (Fam); [2007] 2 FL.R. 597 (Fam), at [%1], generally
applicable guidance was given on the approach to take where expert evidence is important to the
outcome in contested proceedings. Ryder | emphasised that: () expens need clear instrudions and
access to all relevant documents, not selected ones; (i) the exXpert’s report should set owt the
e peTt’s anub‘tir.al process, differentiate between [acts, assumptions, deductions and note inoonsist-
ent or contradictory [eatures of the case; (i) the expert should identify the professional range of
opinion and use a “balance sheet™ approach to their own opinion; (iv) the ecpert should volunteer
where an opinion from other expertise is |iiu:|}' to assist the panties and the coun; and, (v) the
expert should nat stray into the role of dedsion-maker.

I Dhson Litd v Ve Lad [2011] EWCA Civ 1206; [2013] Bus. LLE. 328, CA at [10], the importance
of ensuring that experts are given clear instrucions as to the question or questions they are to ad-
dress in their report was stressed. [t was further sressed that experts should so confine themsebves.

A failure to ensure that an expert’s report is properly locused on relevant issues may resubt in
substantial wasted costs; see, Trebor Bassett Holdings Ltd v AT Fire & Security Pl [2011] EWHC
1asg (Toek [2011] BLER. 661 (TCC) It is the lawyer’s responsibility to ensure an expert is
properly instructed, and as part of that the expert properly understands the duties imposed on
them. The count should be cautious about crticising an expert unless s clear the fauk was the
expert's rather than the instructions; see Medimmune Lid v Novartis Pharmaceuticals Led &5 Medical
Research Councl 2011 EWHC 1669 (Pat) at [107]-[114].

Material instructions

The requirement that the expert’s report must state the substance of all material instructions,
whether written or oral, adds considerably to the value to the count of the expert's report recewved.
Further, the discpline of recting instructions serves to reinforce the expent’s overriding duty to the
court, and ensure that relevamt matenal, whether ot supponts the case of the party instrucing the
expert or does not, s before the count so that it can properly carry out its role as trier ol fac
(r.35.3). For guidance as to the meaning of “instructions” for the purposes of £35.1003) and (1), see
Pickett v Balkind [2022| EWHC 2226 I:"Fl[ C) per HH Judge Paul Matthews (sitting as a judge of the
High Court) ar [90]-[95].

In a given case, the drawing of a diginction between material and non-material instrudions may
be difficult especially where the expert was instructed early in a dispute when a party was still
considering whether he/she had a claim and against whom. One view is that, in these
circumstances, the expert should be sent fresh insmuctions once the court has given permission for
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ParT 35 ExPERTS AND ASSESSORS

expert evidence: this will usually be at directions stage following completion of the allocation
questionnaires. Oral instructions can cause a particular problem: so it is importam that parties,
lawyers, and experts keep carelul notes of all discussions which might amount to instrucions.

Privilege

Under r.35.1004) the withdrawal of privilege against disclosure 15 restricted to the substance of
all material instructions on which an expert's report 15 based (£35.1005)) (for guidance as to mean-
ing of “privilege”, see Glossary). The expert’s report must recite the “substance™ of those
mstructions. The significance of the withdrawal of privilege in relation to material instructions is
that it opens up the possibility that the opposing party may be able to apply for disclosure of the
actual instructions themselves and, perhaps, of related documents, and, further, that it exposes the
EXPETt 10 CTOSS-eXaTmination at tri.a.ﬁh-nm their instructions. The objective is to ensure that the
instructions are transparent and, normally, that should be achieved without disclosure of docu-
ments or cross-examination being required. i]nn&:qu:nth-', r.35. 104} provides that the coun will
not, m relation to material mgruaions (a) order disclosure of any spealic document, or (b} permit
any questioning in court, other than by the party who instruced t[hc expert, unless it is satislied
that there are reasonable grounds to consider that the staternemt of the substance of all material
mstructions given in the expert’s report is imacourate or incnmplct:. Practice Direction 55 para.b
(see para. 55P1.1) adds that, if the court is so satislied, @t will allow cross-examination “where it ap-
pears to be in the imerests of justice” to do so.

Material 5upp|'u:d to an expert |:l:|- the party instructing them and on which they are to advise
consitutes their instructions and is suhjcct to r.35.100(4) and may therefore [ subjcr.t to an order
for disclosure, see Morris v Bank of India, 15 November 2001, unrep., Ch D

In Lucas v Barking, Havering and Hedbridge Hospitals NHS Trust | 2005] EWCA Cwv 1102; [2004] 1
W.LE. 220, CA the Court of .-‘Lp]:n:al, in approving Morris v Bank of Mndia, held that one party
might mot as a matter of course call under r.55. 1004} for the immediate disclosure of documents
consituting an expert’s ingructions or referred to n his repont (here an earlier medical report and
a witness statememt). The court would nnfr order their disclosure i there were grounds for believ-
ing the statement in the expent’s report about the mstructions was inaccurate or misleading. The
court also said that the mere mention of a privileged decument in an expert’s report does naot
necessarily waive privilege in the document, if the coments of the privileged documemn are not o
be relied upon by the discloser and that r-31.14 {which deals with inspecion of documents referred
to in other evidence disclosed) was unlikely to have been imended to change the law of privilege to
require “automatic” disclosure,

Dirafis of experts’ reports are not subject to £35.10{4). It only applies to reports which a pany
intends to rely upon. As such there is no power to direct the disclosure of dralt expent reports
whether they are referred to as drafis or not. Part 35 does not alier the application of litigation
privilege to such reports; see Jackson v Marley Davenport Lid [2004] EWCA Civ 1225; [2004] 1
W.LE. 2926, CA at [14]-[15].

If a party chooses to “deploy in court” leiters to their expert by relying upon them in a witness
staternent in support of an interlooutory application, the party has waived privilege in the letters
and they must Ec disclosed; see Dhnlop Slaenger Infernational v for Bloggs | 2003 ] EWCA Civ 901,
CAL

Literature to be served with reports

Wandlow v Farrer [200%] EWCA Civ 1719 [200%] 4 All ELR. 1358, CA, at [25]-]24], decided that
in clinical negligence claims being conduaed in the Coumy Court or Digric Registries, the judges
should adopt the sandard direcion of the King’s Bench Masters that any material or lierature
upon which an expert wished 1o rely must be served either with their report or at the latest one
month before trial. Permission would be needed from the trial judge before an expent witness
could introduce additional material at trial. The point of prindple is applicable to experts” reporis
in any discipline. In Bree v Almad [2005] EWCA Civ 223; [2005] C.P. Bep. 29, CA, the Court of
Appeal endorsed the approach set out in Wardlaw. It further emphasised that any literature relied
upon by one party's expert should be reviewed by the other party's expert and be available for the
trial judge.

Composite expert reports

In Rogers v Hoyle [20015] EWHC 1409 (QB); [2013] Inquest LR 75 ((QB), Leggat | permitied
the claimant to rely upon a published investigation report of the Air Accidemt Tnvestigation Branch
of the Department of Transport. This contained statements of fag of witnesses, and opinions of
the (not identified) in-house and third-party investigators. The judge permitted reliance as the
report contained a “wealth of relevant and potentially important evidence which bears direaly or
indirecily om whether the claimant’s death was cused by the defendant’s negligence”, and said tha
it was For the trial judge to make such use of the report as she thought fit. In reaching his decision,
L tt | at [116]-[118], as approved by Christopher Clarke L] in Rogers v Hoyple [2014] EWCA Civ
E%EUIBI .8, 266, CA at [52)-[55], stated that, as a matter of principle, where an expent
expresses opinions on disputed issues of fact that do not cll for expertise to evaluate such opinion,
whilst technically inadmissible, should be trested as a matter of weight. Where it is inadmissible &
should be given no weight. Any such inadmissible matters should not be required to be excised
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35.10.7

35.11

35.11.1

35.12

35.12.1

Section A Civil Proceoure Rules 1998

from expert reports as that would be inconsistent with the overriding uljcc:ti\-'r: of saving expense,
and hence  was not justified by effective case management. The defendant’s arguments that the
anonymity of the authors would make the evidence unsafe, and that relying on such reports as
evidence in cwvil proceedings could deter witnesses from co-operating with imvestigations, were
dismissed. And see Moyplett v Ceeldnf [2018] EWHC 893 (Ch), Ch D for an application of the
?nunplt J-:itl:t:l'urti by Leggatt | m Rogers v Hople [2013] EWHC 1409 (QB) [2013] Inguest LR,

5(QB). In A v B [2019] EWHC 275 (Comm); [2019] 4 WL.R. 25 "r‘l::uldtr_T held that the
princple m Rogers v Hoyle (that, as a general rule, the whole of an expent’s report, incloding any
madmaissible parts, should be placed before the trial judge, rather than the court undenaking an
cditing exercise at an interim stagel applied to expent reports governed by CPR Pr 56,

Confidentiality ring

The court 15 able to use its case management powers under 32,1 in order to enable an expen
who wishes to refer to confidential material to provide the same in unredacted form to a
confidentiality ring of legal representatives: see Zverew v Ace Group Mnfernational Lid |2020] EWHC
3615 (Ch). On confidentiality rings generally, see para 313 36,

Use by one party of expert's report disclosed by another
35.11 Where a party has disclosed an expert’s report, any party may use
that expert’s report as evidence at the trial.

Rule 35.11: Effect of rule

It 15 mot necessary for a party to seek ]ptnmssml:l to rely upon an expert’s report which had been
disclosed by a party who had ceased to imvolved in the proceedings, even though the court had
not given 5[}::1F: permission for the remaining parties to rely upon those reports, but the party
sceking to so rely should advise the other remaining partics which reporis they intended to rely
upon and for what purpose, see Gurney Consulting Engineers v Gleeds Health and Safety Ltd (2006
EWHL 43 (TCC), applied by Shepherd & Neame v EIIF Energy Networks (SPN) Ple |2008] EWHC 123
(T [2008]) Bus. LR, D45 (TCC) a [11]-[14].

Note that, where two claims have been ordered to be case managed and tred at the same time
but have not been formally consolidated, a party to one claim will not be able to rely upon r55.11
s0 @5 to use a report disc Josed by a party to the other claim: see Jarman v Bng.f:mﬂ and Sussex
University Hospitals NH S Trust [20w0] EWHE 3258 (QB) ithough the count gramted permassion in
that case pursuant to r.A5.1).

Discusslons between EIPEHS"
35.12—(1) The court may. at any stage, direct a discussion beiween experts
for the purpose of requiring the experts to—
(a) identit'jr and discuss the expert issues in the proceedings; and
(b)  where possible, reach an agreed opinion on those issues.
(2) The court may spe-c'il"}r the issues which the experts must discuss.
(3) The court may direct that ful]owing a discussion between the experts
they must prepare a statement for the court setting out those issues on which—
(a) they agree: and
(h) thev disagree, with a summary of their reasons for disagreeing.
(4) The content of the discussion between the experts shall not be referred
to at the trial unless the parties agree.
(5] Where experis reach agreement on an issue during their discussions,
the agreement shall not bind the parties unless the parties expressly agree o
be bound by the agreement.

Rule 35.12: Effect of rule

In highervalue cases, expert evidence is often the most costly, and hotly-contested, aspect of the
case. Rule 35.12 empowers the count to direct experts to hold discussions and, if ot does so, it will
also ordinarily direct them to produce a statememt. The process 1s designed to promote the
wdentiflication, where pnss]hlt: resolution and otherwise the narrowing, of the issues bt ween
experts with concomatant time and cost-saving. Accordingly, r.35.12 is an important rule. It should
be read m conjundtion, in particular, with paras 9. 1-8.8 of PD 36,

In terms, r.55.12 requires the experts, not simply to identify those parts of their evidence which
are in issue, but to idemify the expen issues in the proceedings and, where possible, to “reach

P Amended by the Civil Procedure (Amendment Nodb) Rules 2000 (ST 2000/4015) and the Cial
Procedure {Amendment) Bules 2000 (S1 20089 2002,
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Appendix 4 — White Book Rule 35.14 with Notes

Part 35 ExPERTS AND ASSESSORS

Consequence of fallure to disclose expert's report

35.13 A party who fails to disclose an expert’s report may not use the
report at the trial or call the expert to give evidence orally unless the court
gives permission.

Rule 35.13: Effect of rule

Expen evidence is to be restricted to that which is reasonably required to resobve the proceedings
(r.35.1). Rule 35.4 states that no party may call an expert or put in evidence an expert’s report
without the count’s permission. The general rule is that expert evidence is to be given in a written
report. In terms, none of the rules in Pt 55 imposes on a party who has obtained the court’s
permission to call an expert or put in evidence an expert’s repont a duty to disclose that report, or
to disclose it to particular persons within a particular time but, clearly, the court may impose direc
tions to that effect and may vary or revoke them subsequently. Rule $5.13 assumes that a party has
been directed to disclose an ecpert’s report and has failed to do so. The mle imposes a sanction:
that party may not use the report at trial or call the expent to give evidence orally unless the court
gives permission. Rule 3.9 (Reliel from sanctions) may be engaged where a party fails to comply
with T.A5.13%, or with a practice direction or count order, relating to the pre-trial disclosure of an
expert's report, and any sandion for such failure takes effea in accordance with rAE.

In Baren v Lovell |2000] PLOQUR. P20, CA, the importance of prompt disclosure of an expernt’s
report was emphasised. I§ a party holds back disclosure to just before trial they may not be permit-
ted to rely upon it or, at the least, they may be subjedt to cost sanctions. Where, as in Meredith o Col
leps Valuation Services Ltd [2001] EWCA Civ 1456; |2002] C.F Rep. 10, CA, there is late formal
disclosure but the expent report is already, informally, in the hands of the other party, an onder
debarring the non-disclosing party from reliance on & may be inappropriate: a costs order may be
the preferable sanction. The courts expect parties to organise their expert evidence early in the
case. Parties should ensure that where they intend to seck to rely on additional expert evidence
they make an application to that effet in good time before a case management hearing; see Akmed
v Stanley A Coleman & Hill (A Firm) [2002] EWCA Civ 9355, CAL

In an appropriate case, a party who obtains permission to adduce expent evidence but then
persistently fails to disclose the same runs the risk of strike out. In the medical negligence case of
Bot v Barnick, 17 December 20019, unrep., the claimant had obtained permission to adduce expert
obstetric evidence. Three years posi-issue, and a number of exiensions of time later, she had sill
not served the same and could not satisfy the court that she would be likely to do so i the near
future. Yip | observed that a claim agains a professional could not be maintained withowt suppori-
ing expert evidence and, in all the arcumstances of the case, struck out the claim under CPR
r.3.4(2)c).

Where claimants in a group action wish to pursue recovery of the costs of an undisclosed expert
report, where the action settled. they must eleat whether to disclose the report. If they choose no
to disclose, they must rely on other evidence to justify recovery of costs of the report, see Gower
Chemicals Group Litigation v Gower Chemicals Ltd [2008] EW HC 735 (QB); [2008] 4 Costs LR, 582
(CaI).

Expert’s right to ask court for directions?
35.14—(1) Experts may file written requests for directions for the purpose
of assisting them in carrying out their functions.
(2) Experts must, unless the court orders otherwise, provide copies of the
proposed requesis for directions under paragraph (1)—
(a) to the party instructing them, at least 7 days before they file the
requests; and
ib) to all other parties, at least 4 days before they file them.
(3) The court, when it gives directions, may also direct that a party be
served with a copy of the directions.

Rule 35.14: Effect of rule

An expert, in carrying owt their fundion, operates within a framework stipulated by the instruc
tions they have received, by the directions, i any, given by the court, and by the rules in this Part.
When, upon a party’s application the court grams permission to adduce expert evidence, the cournt
may attach directions (r.35.4). They may also be attached when the count gives a direction for a
discussion between experts (135.12) and where it gives a diredion under r35.7 for a single joimt
expert to be used. Within this framework, it is the duty of the expert to help the court; this duty
overrides their uhlig‘aﬂn‘ns to others (r355.3). An expert has to copy anmy request tothe court to their
instructing party seven days, and to any other pany four days, in advance of Oling #t. Care should

! Amended by the Civil Procedure (Amendment No.5) Bules 2001 (31 2001/4015) and the Civil
Procedure (Amendment No.5) Rules 2009 (51 20049 2092).
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35.14.2

35.14.3

35.15

35.15.1

35.15.2

Secmion A CwviL Proceoure Ruces 1998

be taken to ensure that this requirement does not result in expents being deprived of direo access
to the mase management judge.

Orders
Practice Dhrecion 35 para 8 ulires parties to serve upon experts copies of any order that
X ' F T pe ] I pt )
requites an instructed expert to take a step in the proceedings or that otherwise alffeas the expert.

Consequences of withdrawal of funding

In M5 v Lincolnshire CC [2001] EWHC 1032 (QQB), the clamant’s public funding was withdrawn.
Neither expent was prepaned to continue unless instroced by a solicitor and so no meeting of the
experts had taken place. The court held that it was not nght to compare a wilful refusal or dilatory
failure by a party or its expert to comply with a count's direction to a situation in which the party
was prevented from complying by circumstances beyond his control. The judge should have ap-
proached the apphcation for summary judgment on the basis of the mling most favourable to the
claimant that a trial judge could reasomably make rather than the miling that the judge himsel§
would be hkely to make. The judge should have allowed the claimant to put in his reports on the
basis that the weight to be attached to them, if any, would be a matter for the trial judge.
Furthermore, it was not accepted that the reports would have no real evidential value; if they
contamed material that was not effedvely challenged, there was no reason why a judge should not
rely on that material; see [15]-]16] of the judgment.

Assessorst

35.15—(1) This rule applies where the court appoinis one or more persons
under section 70 of the Senior Courts Act 1981 or section 63 of the County
Courts Act 1984 as an assessor.

(2) An assessor will assist the court in dealing with a matter in which the
assessor has skill and experience.

(3) An assessor will take such part in the proceedings as the court may
direct and in particular the court may direct an assessor to—

(a) prepare areport for the court on any matter at issue in the proceed-
ings; and

(h) attend the whole or any part of the trial to advise the court on any
such matter.

(4) If an assessor prepares a report for the court before the trial has begun—

(a) the court will send a copy to each of the parties: and
(b} the parties may use it at trial.

(3) The remuneration to be paid to an assessor is to be determined by the
court and will form part of the costs of the proceedings.

(6) The court may order any party to deposit in the court office a specified
sum in respect of an assessor’s fees and, where it does so, the assessor will
not be asked to act until the sum has been deposited.

(7) Paragraphs (5) and (6) do not apply where the remuneration of the as-
sessor is to be paid out of money provided by Parliament.

Rule 35.15: Effect of rule

The Senior Courts Act 1951 s.70(1), states that the High Court may, il it thinks #t expedient to
do so, call in the aid of one or more assessors specially qualified “and hear and dispose of the
cause or matter wholly or partally with their assistance” (see Vol2 para.9A-261). The County
Courts Act 1984 5.65(1) 15 to similar effect and enables a County Court judge to st with one or
more assessors (see Vol2, para bA-537).

Under r.35.15, when read with 133, an assessor may be appointed by the court of its own initia-
tve and the assessor’s remuneration shall form part of the costs of the proceedings. The court may
appoint several assessors, for example, where a case raises several matters calling for different skills
and experiences.

The court may vary or revoke an order or direction made under this rule (r3. (7). As to asses-
sors in the Admiralty Court, see r61.15 (see Vol 2)

Rule 184 of CPR Sch.2 CCR Ord. 49 (Miscellaneous Statutes) states that r35.15 applies to
procecdings under para.s of Sch.2 to the Telecommumications Act 1984,

Appointment of assessor
See Pradice Dhrection 55 paras 10.1- 1005 (para. 35P10 100 on the process for the appomtment of
an assessor, and objection to such an appointment. Also see County Courts Ad 1984 s 63(5) on

U amended by the Civil Procedure (Amendment) Rules 20089 (S 2009/ 2092,
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Appendix 5 - CJC Guidance for the instruction of experts in civil claims (28 — 29)

pﬁ. Expers should agree the terms on which they are to be paid with those
instructing them. Experts should be aware that they will be required to provide
estimates for the court and that the court may limit the amount to be paid as part
of any order for budgeted costs (CPR 35.4(2) and (4) and 3.15).

Experts’ Withdrawal

27, Where experts’ instructions are incompatible with their duties, through
incompleteness, a conflict between their duty to the court and their instructions,
or for any other reason, the experts may consider withdrawing from the case.
However, experts should not do so without first discussing the position with those
who instruct them and considering whether it would be more appropriate to make
a written request for directions from the court. If experts do withdraw, they must

give formal written notice to those instructing them.
Experts’ right to ask court for directions

28. Experts may request directions from the court to assist them in carrying
out their functions (CPR 35.14), for example, if experts consider that they have
not been provided with information they require. Experts should normally discuss
this with those who instruct them before making a request. Unless the court
otherwise orders, any proposed request for directions should be sent to the party
instructing the expert at least seven days before filing any request with the court,
and to all other parties at least four days before filing it.

29 Reqguests to the court for directions should be made by letter clearly marked

“expert’s request for directions™ containing:

the title of the claim;
the claim number;
the name of the expert;

why directions are sought; and

m a0 5w

copies of any relevant documentation.

Experts’ access to information held by the parties

30. Experts should try to ensure that they have access to all relevant

information held by the parties, and that the same information has been disclosed



Appendix 6 — White Book Rule 45.19 with Notes

Part 45 Fixep Costs

will no longer continue under this Protocol. However, where the count considers that the claimant
acted unreasonably in giving such notice it will award no more than the fixed costs in r.45.18.

The fwed costs regime set out in Section 1T of Pt 45 apphes dunng the pre-acdion processes set
out in the KTA Protocol and with which parties are expected to comply before starting proceedings.
Paragraph 7.62 of the RTA Protocol and para.7.44 of the EL/PL Protocol state that, where the par
ties agres to settle during Stage 2 of the Protocol process, on terms that the defendam within a
particular time should pay the claimam damages, the defendamt should pay to the claimant those
damages, together with any unpaid Stage 1 foced costs in £45.18, the Stage 2 (ixed costs in that
rule, and relevant disbursements allowed in accordance with r45.19. (Any offer to settle made at
amy stage by either party must include the Stage 2 lixed costs in n45.18; see para.7.44 of the RTA
Protocol and para.7.41 of the EL/PL Ijmtumlgc

Paragraph 7.70 of the RTA Protocol and para.7.30 of the EL/PL Protocol state that, where the
parties are unable to agree the amount of damages payable at the end of the Stage 2 process of the
Protocol, the defendamnts must pay to the claimant their final offer of damages, again toget her with
any unpaid Stage 1 foced costs in r45.18, the Stage 2 fixed costs in that rule, and, if they have not
been agreed, disbursemems in accordance with r45.192) which the defendant believes to be
reasonable (“a non-settlement payment ") (Where disbursements are disputed, the parties may have
recourse te the procedure in r46.14 (Costs-only proceedings).)

Other provisions in the RTA Protocol which have the effect of requiring ficed costs to be paid by
one party to another before coun proceedings are started withowt recourse to the count for a costs
order being required (unless the paying party fails to comply) are: para.5.% (Claimam’s reasonable
behel of the value of the claim), and para 618 (habilty admitted under Stage 1), The comparable
provisions in the EL/PL Protocol are, respectively, para.b % and para 6,16

Where, in proceedings under the Stage 3 Procedure, the court considers that funther evidence
must be provided by any party, and the claim is not suitable to continue under that procedure, and
orders that the claim will continue under Part 7, the court will not allow the Stage % fixed costs
(Practice Direction 49F para.7.3).

Disbursements?
45.19—(1) Subject to paragraphs (2A) to (2E), the court—
(a) may allow a claim for a disbursement of a type mentioned in
paragraphs (2) or (3): but
(b}  will not allow a claim for any other type of dishbursement.
(2) In a claim to which either the RTA Protocol or EL/PL Protocol ap-
plies, the disbursements referred to in paragraph (1) are—
(a) the cost of obtaining—
(i) medical records;
(ii) a medical report or reports or non-medical expert reports as
provided for in the relevant Protocol;
(b} court fees as a result of Part 21 being applicable;
ic) court fees payable where proceedings are started as a result of a
limitation period that is about to expire;
(d) court fees in respect of the Stage 3 Procedure: and
le) any other disbursement that has arisen due to a particular feature
of the dispute.
(2A) In a soft tissue injury claim, or a claim which consists of, or includes,
a claim for a whiplash injury, to which the RTA Protocol applies, the only
sums (exclusive of VAT) that are recoverable in respect of the cost of obtain-
ing a fixed cost medical report or medical records are as follows—
{a) obtaining the first report from an accredited medical expert
selected via the MedCo Portal: £180;
(b} obtaining a further report where justified from an expert from
one of the following disciplines—
(i) Consultant Orthopaedic Surgeon (inclusive of a review of
medical records where applicable): £420;
(ii) Consultant in Accident and Emergency Medicine: £360;

1 Amended by the Civil Procedure (Amendment) Rules 2013 (51 20137262, the Civil Procedure
(Amendment No.6) Rules 20135 (51 2013/16095), the Cwvil Procedure (Amendment Mo 6) Rules
2014 (51 2014/ 2044), the Cwvil Procedure (Amendment No.8) Rules 20014 (S 2014/3299) and the
Ciwvil Procedure (Amendment No.2) Rules 2021 (SI 2091,/ 196).
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(iii} General Practitioner registered with the General Medical
Council: £180; or

(iv) Physiotherapist registered with the Health and Care Profes-
sions Council: £180;

(c) obtaining medical records: no more than £30 plus the direct cost
from the holder of the records, and limited to £80 in total for each
set of records required. Where relevant records are required from
more than one holder of records, the fixed fee applies to each set
of records required:

id) addendum report on medical records (except by Consultant
Orthopaedic Surgeon): £50; and

(e} answer to questions under Part 35: £80.

(2B} Save in exceptional circumstances, no fee may be allowed for the cost
of obtaining a report to which paragraph (2A) applies where the medical
expert—

(a) has provided treatment to the claimant;

(h) is associated with any person who has provided treatment: or

(c) proposes or recommends treatment that they or an associate then
provide.

(2C) The cost of obtaining a further report from an expert not listed in
paragraph (2A)b) is not fixed, but the use of that expert and the cost must be
justified.

(2D} Where appropriate, VAT may be recovered in addition to the cost of
obtaining a fixed cost medical report or medical records.

(2E} In this rule, “accredited medical expert”, *associate”, “associated
with”, “fixed cost medical report”, “MedCo”, “soft tissue injury claim™ and
“whiplash injury” have the same meaning as in paragraph 1.1(A1), (1A),
(10A), (12A), (16A) and (20), respectively, of the RTA Protocol.

(3) Im a claim to which the RTA Protocol applies, the disbursements
referred to in paragraph (1) are also the cost of=

(a) an engineer’s report; and

ih) a search of the records of the—

(i) Driver Vehicle Licensing Authority; and
i(ii) Motor Insurance Database.

Rule 45.19: Effect of rule

Before the re-enactment of Part 45, with effect from 1 Aprl 2003, by the Crvil Procedure
(Amendment) Bules 2003 (51 200135/262), r45.1% was r45.30. Subject to transitional provisions, the
dishursements that could be allowed under para(2ib) of r45.30 are not allowable under r.45.19.
See further para45.16.5 above, for the effect of the transitional provisions rendering such disburse-
ments recoverable after 1 April 2013, m certam croumstances (and for explanation of the recover-
ability of “success fees™ after that date, no longer provided for in Section I1T).

Where the parties agree to settle during Stage 2 of the relevant Protoonl process, on terms that
the defendant should pay the claimam damages, the defendant must pay the dishbursements in
r.45.19 within a particular time; see para.7.47 of the RTA Protocol, and para.7.44 of the EL/PL
Protocol. (Any offer to settle made at any stage by either party must include an agreement in
principle to pay dishursements (above, respeatively, para.7 44 and para.7.41).)

Prowisions as to the recoverability by the claimant of the costs of obtaiming medical reports and
non-medical expert reports and specialist legal advice are contained in para.7.31 of the RTA
Protocol; of paras 7.1 to 7.8 of the EL/PL Protocol.

Costs In “soft tissue injury” and “whiplash injury” claims

Paragraphs (2A) to (2E) were added to this rule by the Civil Procedure (Amendment No.G) Rules
2004 (81 2014/2044) with effect from 1 Oaober 2014, for the purposes explained in para 45 16.4
above. The references to whiplash mjury claims were added by the Coal Procedure (Amendment
No2) Rules 2021 (S 2021/7196) with effect from 31 May 2021, For the definttions of “soft tissue
injury” and “whiplash injury” see para.45_16.4.

See also 45 201
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Appendix 7 - Practice Direction 27a — Small Claims Track

p?.f1'l.|2[l24. 221 PRACTICE DIRECTION 27A — SMALL CLAIMS TRACK — Civl Procedure Rules
5.5 Maothing In this practice direction affects the duty of a |udge at the raquest of 3 party to
maks 3 node af the matters refarred to In saction B0 of the County Courts Act 1564,
Tothe top
Non-attendance of a party at a hearing
£.1 Attenttion i5 drawn to e 27.0 (Which enabies a party % give notice that ha will not attand a

#nal hearing and sets out the effact of his ghing such nofice and of not dodng 5o}, and to
paragraph 3 above.

£:2 Nothing In those provisions affecis the general power of the court o adjourn a hearing, for
example where 3 party who wishes i attend a hearing on the date fixed cannot do &0 for a
qgood reason.

Tothe top

Costs

7.1 Attention ks drawn to Rule 27.14 which contains proviskons about the costs which may be
ardered to be pakd by cne party to another.

7.2 The amount which a party may be ordered to pay under nuia 27.14(2){b) for legal advica
and assistance In clalms Including an Injunciion or specfic perfomance) is a sum not
excesding £260.

7.3 The amounis which 3 party may be ordered to pay under ruie 27.14(2)(e) {loss of aamings)
and (T} {experts’ feas) are:

{1} ar the loss of eamings of less of leave of 2ach party or winess due fo attending a hearing
orstaying away from home for the purpose of attending a hearing, 3 sum nat exceeding £95
[per day for 23ch parson, and

{2} for exparis' fees, @ sum not exceeding E750 for each expert.

1 to recovery of pre-allocation costs In 3 cage in which an admission by te defendant has
reduced the amount In dispule 1o a Nigure below £10,000, reference should be made 1o
paragraph 7.4 of Practice Direstion 26 and to paragraph 7.1{3) of Praciics Direction 46.)

Tothe tap
Appeals

8.1 Part 52 deals with app=als and atbention s drawn to that Part and Practice Direction 52.
84 A0 appallant's nobice In small clalms must ba fled and sarved In Form N1E4,

8.2 Whera the coust dealt wiih the ciaim to which the appesiant s a parly:

{1) under rule 27.10 without a heaning: or

{2) I hi5 A05ENCE DECIUSE NE gave NOUCE UNKEr rule 27.9 requesting the court to decide e
iaim In his absence,

an application for pammission to appeal must be made fo the appeal court

8.3 Where an appeal Is alowed the appeal court will, If possibie, dispose of the case at fhe
same ime wiihout referming the clalm fo the lower court or ondaring 3 new hearing. It may do so
withiout hearing further evidence.

Tothe top

Appendix A: INFORMATION AND DOCUMENTATION THE
COURT USUALLY NEEDS IN PARTICULAR TYPES OF CASE

ROAD ACCIDENT CASES (where the information or documentation is
available)

»  witnass statements (Including statements from the parties thamsalves);
+  Invakes and estimates for repairs;

«  agreements and Invoices Tor any car hire cosis;

+  the Police acckent report;

+  skeich plan which shouid whesever possiole be agreed:

«  photographs of the scene of the acckient and of the damage.

EUILDING DISFUTES, EEFAIRS, GOODS SOLD AND SIMILAFR.
CONTRACTUAL CLATMS (where the information or documentation is
available)

= anywntien contrac;

hitrs-Tfanan instice oo ukicnurtsinrneadure-nilesivivilimiles!nart?7ind  nart?7



Appendix 7.1 - Extract - Practice Direction 35 — Experts and Assessors — Civil Procedure
Rules

1111172024, 18:53 PRACTICE DMRECTION 35 — EXPERTS AND ASSESS0RS — Ciwl Procedure Rules
{6} whers Mere 5 3 Fange of OpRion on e Matters dealt wen In the rapart—
{3} summanse e range of opinions; and
{b} ghve reasons for the: experts own opinion;
{7} contain a summary of the concluskons reached;
{8} It ihe expart |5 not able o ghve an opinlon wihout quakScation, state he qualieation; and
{9} contain a staement that e expart -
{a) undersiands their duty to the court, and has compiled with that duty; and

{b} Is aware of the requiramants of Part 35, this practice direction and the Guidance Tor the
instrusction of Experts In Civil Clalms 2014,

3.3 An expert's report must be vertfiad by @ statement of truth In e following form —

| confin thiat | have made clearwhich facts and matbers refemed to in this repoet are within my
own knowledge and which are not. Those that ars wihin my awn knowledge | confim to ba
frus. The opinlons | have expressed rapresent my true and complete professional opirians on
e matters fo which they refir

| understand that proceedings for conbampt of court may ba brought against anyone who
maikiag, of causes to be made, a faise staiement In a document vertied by a statement of tnuth
withiout an honest balief In s truth,

Part 22 deals with statements of truth. Rule 32.14 sets out the consequences of verfying a
document containing a false stabameant without an honast bellef In its )

Tathe top

Information

4 inder rule 35.9 the court may dinect 3 party with 30265 to Informaton, whikch Is nat
reasonably avallable to another party bo serve an that oiher party @ document, which records
e INformaton. The DoClEmEnt SEven MUst INciuts SUMcant detals of all the facts, s,
experiments and assumptions which underlie any part of the Information to enabie the party on

whom i 15 served to make, of to obtain, a proper interpretaton of the Infemation and an
assessment of s signifcance.

To the top
Instructions

5 Cross-axamination of experts on the contents of thelr instnactions will not be allowed unkess
fhe court pesmmiss | {or unikess the party who gave the Instructions consents). Before | gves
permission the court must be satised that there are reasonabie grounds b conskler that the
siatement In tha report of the substance of the Instructions |s Inaceurate o Incompleta. I the
court |s 50 satisned, it will llow the cross-examination where It appears to be In ihe Interests of
Justica,

To the top

(mestions to Experts

6.1 Whare 3 parly sends a wiittan question or queslons undar nule 356 diredt to an expan, a
capy of the questions must, at the same tme, be sent to the other party or parties.

6.2 The party or parties Instructing the axpert must pay any faes chargad by that axpart for

answering guestions put under rule 35.5. This does not aect any decslon of the court as o
the party who |5 ukimately to bear the expert's faes.

Tathe top
Single joint expert
7 When conskderng whether to give pammission for the parties io refy on expert evidence and

whiether that evidence should be from a singie joint expart the court will take Into account all
he circumstances in panticular, whedher

{a) It &s proporfionate o have separate experts for each party on a paricular ssue with
refarence b —

{1} the amount in dispute;

(I} e mporiance o the parties: and

hitps e justice gov.ukicourtsiprocedure-rulesicivilrules/part35/pd_part3585.1



Appendix 8 - Extract - CJC Guidance for the instruction of experts in civil claims para 17K

k. can produce a report, deal with questions and have discussions with
other experts within a reasonable time, and at a cost proportionate o the

matters in issue;
d. are available to attend the tnal, if attendance is required; and
e. have no potential conflict of interest.

17.  Terms of appeointment should be agreed at the outset and should normally
include:

a. the capacity in which the expert is to be appointed (e.g. party
appointed expert or single joint expert);

b. the services required of the expert (e.g. provision of an expert’s
report, answernng gquestions in wrnting, attendance at meetings and
attendance at court);

C. time for delivery of the report;

d. the basis of the expert's charges (e.g. daily or hourly rates and an
estimate of the time likely to be required, or a fixed fee for the services).
Parties must provide an estimate fo the court of the costs of the proposed
expert evidence and for each stage of the proceadings (CPR.35.4(2);

e travelling expenses and disbursements;

f. cancellation charges;

q. any fees for attending court;

h. time for making the payment;

[ whether fees are to be paid by a third party;

J- if a party is publicly funded, whether the expert's charges will be

subject to assessment; and

k. guidance that the expert's fees and expenses may be limited by the
court (note expert's recoverable fees in the small claims track cannot
exceed £750: see PD 27 paragraph 7 ).



Appendix 9 — Wilson-v-Al-Khader

34,

35,

38,

flaster Davisom HOA 700164

rovedJo ent

« some required close regard fo a mass of literature (not always lterature that the
particular expert had referred to in his or her repor);

+ fo answer the guestions would take many hours of work (in some cases as much as
two or three working days) with costs implications that required no elabaoration, Dr
Torrens added that to answer the guastions would result in a document as lenathy as
her original report

» they perceived them to be cross-examination;

Mr Audland QC abserved furthear that:

+ some guestions sought to go behind matters which would be privileged;

+  soma gquestions ware based on slatements by the claimant the reliability of which was
likely to be tested at trial, so were premature,

The initial response of tha claimant's advisers was o re-vsit and modify the guestions. In some
cases the question was withdrawn; in others the question was followed by some words of
explanation a5 to its basis or what had prompted it; in others the exper was given the option, if
prefarrad, of leaving the guestion to be deall with in cross-examination at trial. By way of further
medification or concession, the claimant's advisers’ position by the tima of the hearing was that
the defendant's experts should answer those questions which they felt appropriate lo answer
and in other cases should decling to answer, bul giving reasans so that the claimant’s advisers
could then cansidar whather or not to press the question by way of an application far an order,
There was some support for such an approach in the notes to CPR 35,6 in thae White Book,
which said that if an expert received a set of questions which (s)he considered went beyond
the spirit of the rule, the right approach was to “answer the cleary relevant questions and only
to declne to answer the remainder if () to do so would be clearly prejudicial to the instructing
party's position, or, (i) the time and cost of replying to the guestions was disproportionate”, Mr
Audland QC's response fo these modifications was that they did not answer the basic
abjections to the questions anrd guite imparmiszibly placed a burden on the experts to decide
what were and were not proper guestions.,

In his submissions, Mr Grant pointed out that the expert evidence was detailed and complex
frunning to some 800 pages). It was therefore scarcely surprising that the claimant's questions
wera also detalled and complex, A signifcant compenent of the guestions dealt with an
oversight on the part of the defendant’s experis. which was that they had not clarified their
opinions in the light of the expert evdance which dealt with the speed of the collision — an
important point in the caze, They had not, he submitted. dealt or dealt suficiently with the
claimant's pre-existing winerability or with a crucial letter from the hospital which treated her in
the aftarmath of the collsion and which supported her case that she had suffered a sub-
arachnoid haemorrhage as a direct conseguence, (He separately observed, with justification,
that this |etter, albeit helpful, had been impropery obiained by the defendant and then simply
listed as an anonymous document at em 25 of their list for the claimant to discover — conduct
which did not reflect well upon the defendant.) Mr Grant drew attention to the authority of Muich
v Allen [2001] EWCA Civ 76, In that case the Court of Appeal allowed & question to the
claimant's expert which went beyvong simple clanfication, (Mr Audland QC and Mr Grant
refarred to this type of question as a "gquestion by way of extension”.] This autharty does nat,
to my mind, take matters much further in that it is clear from the rule itself that such questions
may, inoa proper case, be putl by agreement or with the court's permission, Lastly, Mr Grant
took me skilfully through & representstive section of the questions, He submitted that the
guastions were relavant, that they were carefully and moderately drafted and that they would
elicit evidenrce in a way that was collaborative, expeditious and cost-sffective,

Discussion

Motwithstarding the cost and effort that have gone into the questions and notwithstanding that
the motives of Mr Dickinson and Mr Grant have simply been to advance their client's case fo
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Appendix 10 — Mustard-v-Flower

he disturbed. It is not for the Appeal Court to substitute its own exercise of discretion
for that of the lower court but only to review the correctness of the decision of the
lower court within the parameters that [ have described. In that way, ultimately, it is
not for me o decide whether 1 or another judge might have decided this case
differently, it is rather a question of considering whether the Master made a decision
that was within the range that he was entitled to decide. In my judgment, there are a
number of different approaches that could have been taken to deal with the core
concern of the Defendants in this case. The Master was entitled, in those
circumstances, to make a choice of how to proceed. My attention has been drawn on
appeal, although that is, T accept, not really focused upon in the course of the oral
exchanges before the Master below whether the question in this case was a legitimate
clarification question within the meaning of CPR Part 353.6. That provision provides

that:

(1) A party may put wrilten gquestions about an expert’s report
(which must be proportionate) to—

(a)an expert instructed by another party; or

(b)a single joint expert appointed under rule 35.7.

(2)Written questions under paragraph (1 —

(aymay be put once only;

(b)must be put within 28 days ol service ol the expert’s report;
and

(cymust be for the purpose only of clarification of the report;
unless in any case—

(1jthe court gives permission; or

(ii)the other party agrees.”

Meither has the court given permission, nor does the other party agree, in this case, and,
therefare, the rules constrain the Defendant 1o asking questions only for the purpose of
clavification. True, it is, that in the question letter, that is what the Defendant’s

solicitors purpert 1o do because they say the questions are raised “pursuani to

43



CPR Part 35 and for the purposes of clarification.” However, in my judgment, when
one considers question 14, the two questions there asked are not clarifications. They
are invitations to express an opinion that, conspicuously, the expert in question had not
expressed in the report pursuant to which the questions were being raised. The
guestions, lirsily, were the general guestion of what is the life expectation of a woman
in a vegetalive state following traumatic brain injury at the age of 40. The second
guestion specifically asked, how many vears 1t 15 likely that the Claimant will survive,
These called for not clarification hut the expression of additional opinions and they are
not, in my judgment, clarification gquestions within the meaning of Part 35.6.
Mr Spencer submits that in those circumstances, the Claimant’s solicitors were proper
and entitled, when asked by the Doctor if he had to answer the questions, to advise him
in the letter that they confirmed to the Defendants that he did not have to answer the
guestions because they took the view that these were not CPR Part 35 legitimate

guestions and I agree.

Moreover, the Master, in approaching this case, was entitled, in my judgment, to take
this view, as this Master did, that absent any evidence to the contrary, undermining the
assertions or justification for the assertions contained in the letter dated 23 March 20135,
it was not appropriate to go behind a professional man’s unwillingness to answer the
guestion unless or until further, fuller information was first provided, In the course of
exchanges with the bar, | postulated what would be the position of counsel if asked to
advise on an issue, in cireumstances where that could give rise to either the expression
of opinion, gualilied by all of the reservations that counsel might wish w provide, or,
alternatively, could be met with the refusal to express an opinion unless or until the

material thought to be relevant was available. These are the legitimate choices of



