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Winn Solicitors  
Winn Solicitors is a market-leading national law firm, specialising in personal injuries. We provide 
a full accident management service to the innocent victims of road traffic accidents, accidents at 
work and in public places. 
 
We are proud to be recognised by the Legal 500 as one of the leading firms in PI and have won 
several national awards in recognition of our outstanding service, including winning Claims 
Management Company of the Year and Shortlisted for Claimant Team of the Year at the 2023 
Personal Injury Awards. 
 
Our pioneering ‘one-stop-shop’ approach offers a convenient and stress-free solution to our 
clients and ensures they receive the help and support they need to get back to where they were 
pre-accident. 
 
Presentation 
The material within this guide has been prepared solely for the benefit of delegates attending the 
presentation.  David Dewar and Winn Solicitors Limited accept no responsibility for loss or 
consequential loss occasioned by or to any person acting or refraining from acting as a result of 
the contents of this guide and any documents in support. 
 
Should you have any questions or concerns when dealing with CPR Part 35 Questions, David is happy 
to advise further, provided Winn Solicitors Limited does not represent any of the parties. 
 
Contact Details 
 
David Dewar 
Associate Director & Head of Commercial and Contested Litigation 
Winn Solicitors Ltd 
 

 
 
Scan the QR code for David’s contact details: 
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Civil Procedure Rules 
CPR 35.3 [Appendix 1 - White Book Rule 35.3]: 
It is the duty of experts to help the court on matters within their expertise, which overrides 
any obligation to the person from whom experts have received instructions or by whom they 
are paid.  Whilst the instructions may request the Expert not to answer some or all of the 
questions, the Expert may elect to answer them if they consider doing so falls within their 
overriding duty to help the court. 
 
CPR 35.6(1)-(2) [Appendix 2 - White Book Rule 35.6] Questions must be: 

• Proportionate 
• May be put once only 
• For the sole purpose of clarification of the report 

 
UNLESS: 

1. the Instructing Party agrees, or  
2. the court gives permission.   

 
CPR 35.10(4) [Appendix 3 - White Book Rule 35.10]: 
The Court will not order disclosure of the instructions, including any specific document which 
forms part of the instructions to the Expert unless it is satisfied that there are reasonable 
grounds to consider the statement of instructions given with the Expert’s Report to be 
inaccurate or incomplete. 
 
CPR 35.14 [Appendix 4 - White Book Rule 35.14]: 
The Expert may request directions from the court to assist them in carrying out their 
functions.  CPR 35.14(2) and Paragraphs 28 – 29 of the CJC Guidance for the instruction of 
experts in civil claims [Appendix 5] detail the procedure to be followed.  
 
What is Proportionate? 

Whiplash injury  
the maximum fee is £80.00 (excluding VAT) - CPR 45.19(2A)(e) [Appendix 6]. 
 
Small-Claims Track  
Limited to a sum not exceeding £750 (excluding VAT) for each expert.  Which includes earlier 
report(s) + Part 35 Reply fee - CPR 27 PD 27A 7(3)(2) [Appendix 7] & CJC Guidance for the 
instruction of experts in civil claims, para 17K [Appendix 8] 
 
Other Cases – no guidance within the rules.  In practice Proportionality is not your concern. It 
is recommended best practice that you seek to agree the fee with the Solicitor commissioning 
the report (not the party asking the questions).  
 
Who pays for the Part 35 Replies? 
The Solicitor commissioning the report (not the party asking the questions) – CPR 35 PD 35 
6.2 [Appendix 7.1] if the amount will exceed the prescribed fee, it is recommended that you 
agree your fee. 
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What is “Clarification”? 
The interpretation and definitions section for Part 35 are set out in CPR35.2(1).  Unhelpfully, 
it only defines an ‘Expert’ and a Single Joint Expert’ and ‘Clarification’ is not defined by the 
CJC Guidance, Rules or Practice Direction.   
 
The Notes in Paragraph 35.6.1 of the ‘White Book’, page 1131 [Appendix 2] provide some 
guidance: 
 

‘The meaning of “clarification” is not explained in the rule or Practice Direction. 
However, it would seem that questions should not be used to require an expert to carry 
out new investigations or tests, to expand significantly on his/her report, or to conduct 
a form of cross-examination by post, including on the expert’s credibility unless the 
court gives express permission.’ 

 
The Cambridge English Dictionary definition of “clarification”: 
 

“an explanation or more details that make something clear or easier to understand.” 
 
Logic would suggest that clarification cannot relate to matters that are not already part of the 
Expert’s report. 
 
Case Law on Clarification: 
 

• It is irrelevant that the question may be expressed “for the purposes of clarification” 
when in fact it exceeds the boundaries of actual “clarification” [Wilson -v- Al-Khader 
– Appendix 9] 

• “[Questions calling] for … clarification but the expression of additional opinions” are 
not “clarification questions within the meaning of Part 35.6” [Wilson -v- Al-Khader – 
Appendix 9] 

 
Case Law on Proportionality: 
 

• CPR Part 35.6 was amended to add proportionality because Solicitors were “serving 
lengthy, complex sets of questions that were, in reality, a form of cross-examination” 
[Mustard -v- Flower at Paragraph 35 – Appendix 10] 

 
Questions Received Directly from Opposing Solicitors 
This is now a feature of the ‘Damages Claims Pilot’ - MoJ’s online court platform issues a 
standard order that requires the opposing party to send Part 35 Questions Directly to the 
Expert and a copy to the Solicitors commissioning the report.  It is, or will not be, unusual or 
irregular to receive Part 35 Questions from lawyers other than the Solicitors commissioning 
the report.   
 
It is, however, advisable that you seek instructions to agree your fee before you respond with 
the Solicitor commissioning the report (not the party asking the questions) – CPR 35 PD 35 
6.2 [Appendix 7.1] if the amount will exceed the prescribed fee. 
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Part 35 Reply Checklist 
 

1. Have you been provided with a copy of the Court Order? Do you need it (or anything 
else) to respond? 

a. Is it a Fixed Fee Matter (Whiplash injury or Non-Whiplash allocated to the 
Small-Claims Track)? 

b. Can you complete the Reply for the Fixed Fee? 
c. If you are unsure check with the Agency/Solicitors commissioning the report 

 
2. Agree your fee for providing the Reply / Explain why you cannot complete the Reply 

for the Fixed Fee, and the amount sought. 
 

3. Can you complete the Reply within the deadline provided within the instructions or 
Order? If not – inform the instructing solicitor immediately with details of the time 
required and why. 

 
4. Do you have instructions from the Solicitors commissioning the report – do they object 

or expressly instruct you to answer the Questions? 
 

5. Is the Question “for the purposes of clarification” or does it exceed the boundaries of 
actual “clarification”? 

a. Does the Court Order give permission to ask/answer a question that exceeds 
the boundaries of actual “clarification”? 

b. Do the Solicitors commissioning the report, object? 
 

6. If you have no specific instructions from the Solicitors commissioning the report – 
answer the questions as you deem appropriate.  [See point below if the Question(s) 
include a request for a copy of your instructions] 

 
7. If you are unable to answer – consider seeking instructions from the Solicitors 

commissioning the report.  In the alternative, consider if you should make a request 
to the court for directions?  

 
For procedural steps to follow when seeking Directions from the Court see CPR 35.14(2) 
[Appendix 4] and Paragraphs 28 – 29 of the CJC Guidance for the instruction of experts 
in civil claims [Appendix 5]. 

 
8. Does the Question request a copy of instructions and if it does, is there a Court Order 

giving permission to disclose a copy of the instructions?   
 

In the event of ambiguity consider a Reply suggesting the Solicitors commissioning the 
report provide a copy of the instructions, if the court has provided the appropriate 
permission to disclose a copy of the instructions. 
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APPENDICES 
 
Appendix 1 – White Book Rule 35.3 with Notes 
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Appendix 2 – White Book Rule 35.6 with Notes 
 

 



 

8
  



 

9
 

Appendix 3 – White Book Rule 35.10 with Notes 
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Appendix 4 – White Book Rule 35.14 with Notes 
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Appendix 5 - CJC Guidance for the instruction of experts in civil claims (28 – 29) 
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Appendix 6 – White Book Rule 45.19 with Notes 
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Appendix 7 - Practice Direction 27a – Small Claims Track 
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Appendix 7.1 - Extract - Practice Direction 35 – Experts and Assessors – Civil Procedure 
Rules 
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Appendix 8 - Extract - CJC Guidance for the instruction of experts in civil claims para 17K 
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Appendix 9 – Wilson-v-Al-Khader 
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Appendix 10 – Mustard-v-Flower 
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